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STATE OF ASSAM   -Vs- SRI NARENDRA DAS & 2 ORS 

 

IN THE COURT OF ASSISTANT SESSIONS JUDGE :: UDALGURI, ASSAM 

SESSIONS-21/2019 

u/s-342/376/417 IPC 

THE STATE OF ASSAM  -------- Miss „S‟ (Informant/victim). 

-Vs- 

1) SRI NARENDRA DAS @ HARI DAS; 

2) SRI SATYENDRA DAS & 

3) SRI SASADHAR DAS                -------- Accused persons. 

PRESENT: NUR MUHAMMAD ABDULLAH AHMED, (LL.M, AJS) 

Asstt. Sessions Judge, Udalguri, Assam  

APPEARANCE:     

(1) Mr B. K Chetry: Ld Addl. PP for the State. 

(2) MrTarun Ch. Boro: LdDefence Counsel.  

EVIDENCE RECORDED ON          : 03.05.19, 20.06.19, 10.07.19,  

30.07.19 & 23.09.2019. 

ARGUMENTS HEARD ON           : 23.09.2019.  

JUDGMENT DELIVERED ON        : 30.09.2019.  

J U D G M E N T 

1.      The rhizome of the dispute is traceable to an FIR lodged by one Miss „S‟ 

(actual name is withheld in order to conceal the identity of alleged rape victim) 

with the Officer-in-Charge of Kalaigaon PS stating inter alia that the accused no-1 

Sri Narendra Das induced her that he was in love with her and also promised to 

marry her. On 15.05.2018 at about 7 pm, while the informant was going to 

thenearby shop to get her mobile phone recharged, accused Narendra Das took 

her to his house by playing some tricks and at that time there was no one in the 

house of the accused. After that Narendra Das committed sexual intercourse with 

the informant by force by putting clothes on her mouth with a promise to marry 

her. Then accused Narendra Das threatened not to marry the informant if she 
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disclosed the incident to anyone. Then the informant was recovered from the 

house of the accused by her father. There was a village meeting regarding the 

incident on 18.05.2018 and then another meeting was organized on 19.05.18 at 

the instance of Bengali Yuva Federation in their Office, in which accused Narendra 

Das promised in writing that their marriage would be registered on 21.05.2018 in 

the Office of Marriage Sub-Registrar but then on 21.05.2018 the accused Narendra 

Das entered into a marriage agreement at Notary Office, Udalguriand also took 

the signature of the informant in application form for registration of their 

marriage. It is stated that the accused persons did not submit the application form 

ofmarriage registration on 21.05.2018 rather they submitted the same on 

18.06.2018. The last date for registration of the marriage was 18.09.2018 but the 

accused Satyendra Das and Sasadhar Das sentthe accused Narendra Das to some 

unknown place. On 10.09.2018 accused Satyendra Das met the father of the 

informant/victim and threatened that the accused Narendra Das would not marry 

the informant, instead he was ready to make some payment. Hence the Case. 

2.     On receipt of the FIR, Kalaigaon P.S Case No-102/2018, u/s-342/417/376/34 

IPC was registered against the accused persons namely, Sri Narendra Das @ Hari 

Das, Sri Satyendra Das and Sri Sasadhar Das. Investigation into the case was 

commenced and after completion of usual investigation, charge-sheet u/s-

342/376/417 IPC was submitted against the accused Sri Narendra Das @ Hari Das 

and u/s-120B/417/34 IPC against the accused Sri Satyendra Das and Sri Sasadhar 

Das, to face the trial.  

3.      In due course, the case was committed to the Court of Hon‟ble Sessions 

Judge, Udalguri by the ld Addl. CJM, Udalguri and then the case was transferred to 

this Court for trial. 

4.      Trial of the case was commenced. The accused persons appeared before 

the Court to face trial. After hearing both the sides and perusing the case record, 

charges in writing u/s-342/376/417 IPC were framed against the accused Sri 

Narendra Das @ Hari Das and u/s-120B/417/34 IPC against the accused Sri 

Satyendra Das and Sri Sasadhar Das. On being read over and explained the 
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contents of the charges under the aforesaid provisions, the accused persons 

pleaded not guilty and claimed to face the trial. 

5.Points for Determination : - After considering the materials on record, I have 

found the following points for determination- 

             I) Whether on 15/05/2018 at about 7 pm, accused Sri Narendra Das @ 

Hari Das wrongfully confined Miss „S‟ in his house? 

             II) Whether on the same date, time and place,  accused Sri Narendra 

Das @ Hari Das committed rape on Miss „S‟ in his house? 

             III) Whether on the same date, time and place, accused Sri Narendra 

Das, by deceiving Miss „S‟, fraudulently or dishonestly induced her to 

have sexual intercourse with him with a promise to marry her? 

              IV) Whether the accused persons namely, Sri Satyendra Das and Sri 

Sasadhar Das cheated Miss „S‟ by way of criminal conspiracy by not 

submitting the marriage registration form of Miss „S‟ and Sri Narendra 

Das in time and by concealing Sri Narendra Das somewhere to prevent 

his marriage with Miss „S‟ ? 

             V) Whether the accused persons namely, Sri Satyendra Das and Sri 

Sasadhar Das cheated Miss „S‟ by not submitting the marriage 

registration form of Miss „S‟ and Sri Narendra Das in time with the 

concerned Office? 

6.     To bring home its charges, the prosecution side examined as many as 9 

(nine) witnesses namely, Sri Bhupen Das as PW-1, Miss „S‟ (informant/victim) as 

PW-2, Smti Josna Das as PW-3, Sri JibonDebnathas PW-4, Sri Dhiren Das as PW-5, 

Sri Ganesh Chandra Das as PW-6, Sri Sajal Das as PW-7, DrKangkan Kr. Thakuria 

as PW-8, IO Sri MahendraNathas PW-9. The prosecution side exhibitedtheFIRas 

Ext-1, Statement of Victim u/s-164 Cr.PC as Ext-2, Medical Examination Report of 

Victim as Ext-3, Sketch Map of PO as Ext-4 and Charge-sheet as Ext-5. During the 

evidence, the informant/victim (PW-2) exhibited some documents viz- Written 

Proceedings of the Village Meeting as Ext-3 (under objection from defence), 
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„PratichrutiPatra‟ executed by Sri Narendra Das @ Hari Das on 19/05/2018 in 

presence of the members of Bengali Yuba Chatra Federation and others as Ext-4 

(under objection from defence), Marriage Agreement dated 21/05/2018 before the 

Notary Public, Udalgurias Ext-5 (under objection from defence), Notarial Certificate 

issued by Notary, Udalguri bearing No-5045 dated 21/05/2018 with the seal and 

signature of Notary as Ext-6. Receipt of Marriage Application issued by the 

Marriage Officer, Udalguri with signature of receiving staff asExt-7 and the Notice 

of intended Marriage between the victim and the accused Narendra Das issued by 

the District Marriage Officer, Udalguri dated 18.06.2018 as Ext-8.After the closure 

of prosecution evidence, the accused persons were examined u/s-313 Cr.P.C, 

wherein their stands were of total denial. I have also heard the arguments of both 

the sides. 

APPRECIATION OF EVIDENCE, DECISSION AND REASONS THEREOF: 

7.     To determine the above-mentioned points and to reach a judicial decision on 

the same, let me now adumbrate the germane evidences on record. Let me first 

take point no-I for decision. 

POINT NO-I& II: 

8.     In order to decide as to whether the accused Sri Narendra Das @ Hari 

Dascommitted rape on the victim by wrongfully confining her in his room, let me 

first reproduce the provision of Section-375 IPC, which defines rape. Section-375 

IPC provides that a man is said to commit 'rape' who, except in the case herein 

after excepted, has sexual intercourse with a woman under circumstances falling 

under any of the following descriptions:-  

         Firstly --- against her will, 

         Secondly -- without her consent,  

         Thirdly - With her consent, when her consent has been obtained by putting 

her or any person in whom, she is interested in fear of death or of hurt,  

         Fourthly-- when her consent, when the man knows that he is not her 

husband and that her consent is given because she believes that he is 

another man to whom she is or believes herself to be lawfully married,  
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Fifthly-- with her consent, when, at the time of giving such consent by reason of 

unsoundness of mind or intoxication or the administration by him personally 

or through another of any stupefying or unwholesome substances, she is 

unable to understand the nature and consequences of that to which she 

gives consent.  

         Sixthly-- With or without her consent, when she is under eighteen years of 

age. 

    Seventhly- when she is unable to communicate consent. 

9.     From the definition of rape, it reveals that the age of the prosecutrix and the 

consent of the prosecutrix are vital to determine as to whether the offence of rape 

has been committed or not.  

AGE OF THE VICTIM: 

10.      As regards the age of the victim, the victim stated her age to be 22 years 

while giving her statement u/s-164 CrPC but the prosecution side has not 

exhibited any document to prove the age of the victim. But from the Medical 

Report (Ext-3) of the victim, it is seen that the radiological age of the victim was 

found to be 19-21 years at the time of her examination. So in the absence of any 

other age proof document, this Court has to go by the medical evidence. So, it can 

be held that the victim was not below the age of 18 years at the time of the time 

of the alleged offence. 

WHETHER THE ACCUSED NARENDRA DAS HAD SEXUAL INTERCOURSE WITH 

THE VICTIM: 

11.      Now coming to the next question as to whether the accused Sri Narendra 

Das had infact indulged in sexual intercourse with the victim, let me at first travel 

through the evidence of the victim (PW-2). PW-2 stated in her deposition that on 

15.05.2018 at about 7 pm while she was going to a shop in the vicinity of her 

house to get her mobile phone recharged, accused Sri Narendra Das @ Hari met 

her in front of his house and took her to his house by telling her that he has some 

works with her. PW-2 further stated that then the accused Sri Narendra Das took 

her by force in his room and committed rape on her by force by putting clothes on 

her face. PW-2 further stated that Narendra Das threatened her that he would not 
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marry her and would kill her if she disclosed the incident to anyone. Then at about 

10 pm, her father Sri Dhiren Das had come to the house of the accused and took 

her back from the house of the accused persons and at that time, there was no 

one in the house of the accused persons. 

12.      More often than not there remains no eye witnesses in incidents of rape. 

So, the Court has to consider the evidence of prosecutrix along with circumstantial 

evidences to determine the culpability of such accused.  

STANDS OF OTHER WITNESSES: 

13.     It can be seen that apart from Josna Das (PW-3) no other PWs have 

deposed about the commission of rape on the victim (PW-2) by the accused 

Narendra Das. PW-3 Smti Josna Das stated in her deposition that about one year 

ago at about 7 pm, the victim had gone to the nearby shop to get her mobile 

recharged but she did not return home. Then at about 10 pm her father-in-law 

brought her back and told her that she was found in the house of the accused Sri 

Narendra Das @ Sri Hari Das. Then after two days a meeting was held in the „Kali 

Mandir‟ of their village but no settlement could be reached in the meeting. PW-3 

further stated that on the next day at night victim told her by crying that the 

accused Hari @ Narendra committed rape on her by force and threatened to kill 

her if she disclosed the incident to anyone.During cross-examination, PW-3 

admitted that she did not witness as to wherefrom the victim was recovered and 

as to what was done to the victim by the accused Narendra. 

14.      The ld Counsel for the accused persons had brought to the notice of the 

Court the evidence of Sri JibonDebnath (PW-4) in order to vindicate their stand 

that the accused Narendra Das did not commit rape on the victim. PW-4 stated 

that about one year ago the victim had gone to the house of the accused persons 

and after that the victim was brought back from the house of the accused persons 

by her maternal uncle. This is contrary to what the victim (PW-2) deposed before 

the Court as she deposed that she was recovered by her father (PW-5) from the 

house of the accused persons.  
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15.       JibonDebnath (PW-4) further stated that after two days a village meeting 

was held, in which victim told them that the accused Hari @ Narendra was in love 

with her the but the accused denied the same and thus no decision could be 

reached in that meeting. During cross-examination, PW-4 admitted that the 

meeting was convened as the victim had gone to the house of the accused 

persons. PW-4 further admitted that the accused Satyendra Das, who is the father 

of accused Narendra Das, was not in the house on that day. During re-cross-

examination, PW-4 admitted that on the date of the incident, he was sitting in the 

house of Satyendra Das in his courtyard and at that time the victimhad gone to 

the house of the accused Satyendra Das. PW-4 further admitted that there was no 

one else in his house at the relevant time. So, the evidence of PW-4 does not refer 

to any incident of rape on the victim.  

16.      It we go back to the evidence of the victim (PW-2), it can be seen that 

PW-2 admitted thatthe houses of Sasadhar and JibonDebnath (PW-4) are in the 

immediate vicinity of the house of accused persons and they reside with their 

family members. PW-2 admitted thatJibonDebnath resides in his house with his 

wife, son and one more person. PW-2 further admitted that she did not ask for 

help from the neighbours like Sasadhar and JibonDebnath at the time of the 

incident.On the face of such admissions by the victim (PW-2), the evidence of PW-

4 is vital on two counts- firstly, being a neighbour, PW-4 was in the house of the 

accused persons and he had seen that the victim had gone to the house of the 

accused persons and after that the victim was brought back from the house of the 

accused persons by her maternal uncle. Secondly, PW-4 did not depose anything 

about the commission of rape by the accused Narendra Das on the victim.  

17.      Victim (PW-2) further admitted that the accused Narendra Das did not 

allow her to raise hue and cry as he pressed her face. PW-2 further admitted that 

the accused Sri NarendraDas used one hand in removing her clothes and used the 

other hand for pressing her mouth. PW-2 further admitted that the accused 

grabbed her for three hours but he did not tie her with anything. PW-2 further 

admitted that she was in the house of the accused from 7 pm to 10 pm but she 

could not raise hue and cry during that period as the accused Narendra Das did 
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not allow her to do the same. This is simply not believable that the accused 

Narendra Das kept the victim in his house for three hours by grabbing her. PW-2 

further admitted that her father traced her out of the house of the accused and 

she came out after the accused Narendra opened the door. Such stories of the 

victim (PW-2) regarding the time spent by her with the accused Sri Narendra Das 

in his house can not be believed in a real life incident unless she had consent.  

18.       Victim‟ father Sri Dhiren Das (PW-5) deposed that about one year ago at 

about 7 pm, while he was not in the house, his daughter had gone to a nearby 

shop to get her mobile recharged but she did not return home. PW-5 further 

stated that then at about 10 pm they found her in the house of the accused Sri 

Narendra Das @ Sri Hari Das and then he brought back his daughter from the 

house of the accused persons. PW-5 stated that his daughter told that the accused 

Narendra Das wanted to marry her. So, the evidence of PW-5 is also silent 

regarding commission of rape on his daughter by the accused Narendra Das.  

19.     One can arguethat the victim (PW-2) might have been hesitant to disclose 

about such incident to her father (PW-5). But if the victim was subjected to rape 

by anyone just before her recovery, the victim‟s body language and reaction after 

her recovery by her father (PW-5) could have been noticeable by PW-5. But PW-5 

did not depose about any such noticeablebody language/reaction from his 

daughter (PW-2) after her recovery rather PW-5 stated that his daughter told him 

after her recovery that the accused Narendra Das wanted to marry her. Further if 

the stand of PW-3 is believed, the victim disclosed about the incident of rapeto her 

after 2 days of the incident. This also creates doubt on the veracity of the 

allegation of the victim. Victim (PW-2) could have disclosed abouttheincident to 

PW-3, who is her brother‟s wife, immediately after her recovery without any 

hesitation. Such non-disclosure of incident by the victim to anyone immediately 

after her recovery has created doubt on the veracity of the prosecution stand.   

20.       Another aspect which has created doubt on the veracity of the allegation 

of the victim (PW-2) is that the victim (PW-2) did not whisper either in her 

deposition before the Court or in her statement u/s-164 CrPC (Ext-2) that she and 

the accused Narendra Das were in love with each other rather the allegation is of 
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rape on her by the accused Narendra Das on her by taking her to his house from 

the road. Further there is no evidence from the victim (PW-2) that she refused to 

go with the accused Narendra Das to his house. Admittedly the accused Narendra 

Das did not drag the victim to his house. Under such admitted facts, the 

prosecution case is clouded with more and more doubts.  

21.     It can be seen that one uniform stand of the prosecution witnesses is that 

after the incident, a meeting was held at „Kali Mandir‟ of the village but no 

settlement could be reached in the said meeting. Then on the next day another 

meeting was held in the house of the accused persons at the instance of the 

Bengali Yuba Federation, in which the accused Sri Narendra Das accepted that he 

would marry the victim. Victim (PW-2) stated that the proceeding of the village 

meeting which was held on 18.05.2018, was reduced to writing. PW-2 exhibited 

the written proceeding of the said meeting as Ext-3 (under objection). If we go 

through the heading of the proceeding (Ext-3), it can be seen that the meeting 

was shown to be held in connection with the love affairs between the accused 

Narendra Das and the victim. There is no whisper in Ext-3 that the meeting was 

held in the aftermath of commission of rape by the accused NarendraDas on the 

victim (PW-2).  PW-2 herself admitted that Ext-3 and Ext-4 does not contain that 

the accused Narendra Das committed rape on her.  

22.    It has been contended by the ld Counsel for the accused persons that 

medical reportalso did not support the prosecution case since the doctor (PW-8) 

did not find any sign of violence mark or injury in the vagina of the victim.  

According to the ld defence counsel, such finding clearly demonstrates that the 

charge of rape, so slapped on the accused Narendra Das, is without any 

substance. In the case in hand, the medical evidence is of no value as the victim 

was examined by the doctor after four months of the alleged incident. So, this 

Court has to arrive at a decision on the basis of other evidences as discussed and 

appreciated above minus the medical evidence. 

23.   As we know that the principle of criminal jurisprudence is that the 

prosecution has to prove its case beyond reasonable doubt and in case of any 

doubt, the benefit of doubt has to be given to the accused. On appreciation of the 
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evidence on record and in the light of aforesaid discussion, it can be said that the 

prosecution has failed to prove beyond reasonable doubt that the accused Sri 

Narendra Das @ Hari Das wrongfully confined the victim in his house on 

15/05/2018 and then committed rape on the victim. Hence the points in hand are 

decided against the prosecution. 

POINT NO-III: 

24.      Further allegation of the prosecution is that the accused Sri Narendra Das 

cheated the victim by dishonestly inducing her to submit to sexual intercourse with 

him with a promise to marry her. As such it has to be decided as to whether the 

prosecution is able to bring home the ingredients of an offence u/s-417 IPC. To 

prove the charge u/s-417 IPC, the prosecution has to prove the following 

ingredients of cheating defined u/s-415 IPC:-  

 (i) deception of a person;  

(ii) whereby, fraudulently or dishonestly, inducing the person, so deceived, to 

deliver any property to any person or to consent that any person shall 

retain any property, or  

  (iii) intentionally inducing that person to do or omit to do anything, which he 

would not do or omit if he were not so deceived, and which act or 

omission causes or is likely to cause damage or harm to that person in 

body, mind, reputation or property.  

25.    In the instant case, it has already been decided that the prosecution has 

failed to prove beyond reasonable doubt that the accused Sri Narendra Das 

committed rape on the victim. So, the sexual intercourse by the accused Narendra 

Das with the victim is not proved. On the face of such decision, cheating by the 

accused Sri Narendra Das by dishonestly inducing the victim to submit to sexual 

intercourse with him with a promise to marry her does not arise. Further after 

considering the evidence on record, it can be seen that there is no iota of 

evidence that the accused Narendra Das indulged in sexual intercourse with the 

victim by promising to marry her. Even the victim (PW-2) did not whisper that she 
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was induced by the accused Narendra Das to involve herself in sexual intercourse 

with him with a promise that he would marry her.  

26.       Albeit the prosecution stand that the accused cheated the victim by having 

sexual intercourse with the victim with a promise to marry her is not proved but 

after the perusal of the evidence on record another connected allegation is found 

against the accused and the same is that the accused Sri Narendra Das committed 

cheating by not marrying the victim despite making promise to marry the victim by 

entering into Notary agreement to that effect. Now let me travel through the 

evidence of the PWs to determine the allegation as stated above.  

27.      It can be seen that the victim (PW-2) stated in her deposition that after 

two days of the incident, a meeting was held at „Kali Mandir‟ of their village but no 

settlement could be reached in the said meeting. PW-2 further stated that then on 

the next day another meeting was held in the house of the accused persons at the 

instance of the Bengali Yuba Federation, in which the accused Sri Narendra Das 

accepted that he would marry her and then on the next day accused Narendra 

Das entered into marriage with her through Notary agreement and they were told 

to appear after one month for registration of their marriage. But then the accused 

Narendra Das fled away from his house at the instigation of the other accused 

persons. PW-2 further stated that she waited for the accused NarendraDas but he 

did not turn up for entering into marriage with her. PW-2 further stated that the 

proceeding of the village meeting held on 18.05.2018 was reduced to writing and 

the said meeting was attended by many people including her father and the family 

members of the accused Narendra Das. PW-2 stated that she as well as the 

accused Narendra Das also put signatures thereinalong with other people who 

attended the meeting. The victim (PW-2) exhibited some documents viz- Written 

Proceedings of the Village Meeting as Ext-3 (under objection from defence), 

„PratichrutiPatra‟ executed by Sri Narendra Das @ Hari Das on 19/05/2018 in 

presence of the members of Bengali Yuba Chatra Federation and others as Ext-4 

(under objection from defence), Marriage Agreement dated 21/05/2018 before the 

Notary Public, Udalgurias Ext-5 (under objection from defence), Notarial Certificate 

issued by Notary, Udalguri bearing No-5045 dated 21/05/2018 with the seal and 
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signature of Notary as Ext-6. Receipt of Marriage Application issued by the 

Marriage Officer, Udalguri with signature of receiving staff asExt-7 and the Notice 

of intended Marriage between the victim and the accused Narendra Das issued by 

the District Marriage Officer, Udalguri dated 18.06.2018 as Ext-8. 

28.    It is seen from Ext-3 (proceeding of meeting dated 18.05.2018) that the 

meeting was held to discuss about the marriage of the accused Sri Narendra Das 

with the victim (PW-2) on the premise that they had long standing love affairs but 

the accused Narendra Das denied the allegation and thus refused to marry the 

victim. So the meeting ended without any positive result.  

29.     As stated earlier, the defencestand is that the members of the Bengali 

YuvaFederation assaulted the accused Narendra Das and thereby forced him to 

agree that he would marry the victim. The lddefence Counsel also argued that the 

accused Narendra Das was forced to put his signature in all the exhibits and as 

such the contents of the exhibited documents can not be used against the accused 

Sri Narendra Das. Per contra, the ld Addl. PP submitted that the accused Narendra 

Das agreed to marry the victim without any force from anyone with intention to 

deceive the victim and as such he fled away from his house after entering into 

agreement when the date for registration of marriage was approaching.   

30.    A bare perusal of the Ext-4 („Pratichrutipatra‟), it can be seen that the 

accused Sri Narendra Das @ Hari Das admitted his love affairs with the victim for 

the last 5 (five) years and thus promised in front of the members of Bengali 

YuvaChatra Federation to register his marriage with the victim before the Marriage 

Registrar on 21.05.2018 and after that he would marry the victim socially within 

one year.The signature of Narendra Das @ Hari Das as a promisor is there in Ext-

4 over a revenue stamp and the same has not been denied by the accused 

Narendra Das but the defence stand is that the signature of the accused was 

taken by force. Ext-4 was executed in presence of 16 (sixteen) numbers of 

witnesses apart from the other accused persons. All those persons who put their 

signatures in Ext-4 can not be said to be in hostility with the accused Narendra 

Das. Further from Ext-5 (Marriage Agreement), it can be seen that the accused 

Narendra Das and the victim entered into a marriage agreement before the Notary 
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Udalguri in presence of witnesses, by which they agreed to marry with mutual 

consent. The signature of the accused Narendra Das and the victim are there in 

Ext-5.After that a Notarial Certificate (Ext-6) was issued by Notary, Udalguri 

bearing No-5045 dated 21/05/2018 with the seal and signature of Notary.  

31.       If the accused Narendra Das was forced to put his signatures in Ext-4& 

Ext-5, he could have brought any one of thewitnesses of those documents or 

some other independent witnesses as his defence witness to rebut the stand of 

the prosecution. Further if the accused Narendra Das was forced to put his 

signatures on some papers (read Ext-4 & Ext-5), he should have lodged an FIR or 

knocked the door of Court seeking legal remedy but admittedly the accused 

Narendra Das did not do so. So the argument of the lddefence Counsel that the 

accused Narendra Das was forced to put his signatures in those documents holds 

no water. Under such circumstances, this Court has no option but to consider due 

execution of exhibited documents including Ext-4 & Ext-5. 

32.    From the aforesaid discussion, it is evident that the accused SriNarendra Das 

made a breach of contract by not marrying the victim. Now the question is 

whether such breach of contract on the part of the accused Sri Narendra Das 

would amount to cheating under the Indian Penal Code. It may be stated here 

that there is a thin line of difference between a case of breach of contract and that 

of cheating. Every case of breach of contract cannot amount to cheating. In order 

that a breach of contract be treated as cheating, the fact of deception should exist 

from the start of the transaction and if that is wanting there would not be any 

criminal offence of cheating.In Ram Niwas&Ors–Vs- Jafar Abbas & 

Another[1978 CrLJ 706 (All)], it was held by the Hon‟ble Allahabad High Court 

that the distinction between mere breach of contract and the offence of cheating 

is a fine one. It depends upon the intention of the accused at the time of the 

inducement which may be judged by his subsequent conduct, but for which the 

subsequent conduct is not the sole test. Mere breach of contract cannot give rise 

to criminal prosecution of cheating unless fraudulent or dishonest intention is 

shown right at the beginning of the transaction, that is the time when the offence 

is said to have been committed. 
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WHETHER THE ACCUSED NARENDRA DAS HAD INTENTION TO DECEIVE THE VICTIM 

FROM THE BEGINNING:  

33.      Whether the accused Narendra Das had intention to deceive the victim 

from the word go or such intention developed subsequently is a question which 

can be decided from the conduct of the accused. In this regard, the ld Addl. PP 

argued that the fact that the accused Narendra Das fled away from his house is an 

ample proof that the accused had intention to deceive the victim. To counter the 

argument of the ld Addl. PP, the lddefence Counsel referred to the judgment of 

Hon‟ble SC of India as passed in Bipin Kumar Mandal –Vs- State of West 

Bengal [(2011) 2 SCC (Cri) 150], wherein the Hon‟ble SC held that mere 

abscondancedoes not lead to a firm conclusion of guilty mind. An innocent man 

may abscond to evade arrest and it is the natural conduct of an accused. 

Abscondance is relevant evidence but its value depends upon circumstances. 

Courts normally treat abscondance as a minor item in evidence for sustaining 

convictions.” 

34.      As stated above, the stand of the defence is that the accused Narendra 

Das was forced to agree that he would marry the victim. On the face of such 

stand, it can be said that the accused Narendra Das was not ready to honour his 

written promiseof entering into marriage with the victim at the time of putting his 

signatures in Ext-4 & Ext-5 even if we presume for the time being that the 

accused Narendra Das was forced to enter into such agreement. But it has already 

been discussed and decided that execution of Ext-4 & Ext-5 through the accused 

Narendra Das by force can not be believed in the facts and circumstances of this 

case. As far as the subsequent conduct is concerned, it is seen from the evidence 

of PWs that the accused Narendra Das had left his house after promising to marry 

the victim by way of executing Ext-4 & Ext-5. The fact that the accused Narendra 

Das was not available in his house is evident from the evidence of IO (PW-9) 

when he deposed that he submitted charge-sheet against the accused Narendra 

Das @ Hari Das by showing him as an absconder as he could not trace out the 

accused Narendra Das @ Hari Das. If the accused Narendra Das @ Hari Das was 
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really honest in his promise or if at all he was forced to enter into marriage 

agreement with the victim, he should not have left the scene rather he should 

have faced the situation legally. Such conduct of the accusedNarendra Dasin 

remaining away from the notice of people would imply that he had no intention to 

honour his promise.So, under the facts and circumstances the abscondance of the 

accused Narendra Das from his house can not be said to be a natural reaction for 

an accused just to evade police arrest and as such the accused Narendra Das can 

not get any benefit out of the decision as referred to by the lddefence Counsel. 

35.    The ld Counsel for the accused persons also challenged the veracity of the 

prosecution case on the ground of delay in lodging the FIR and referred to the 

decision of Hon‟ble SC as passed in Dilawar Singh –Vs- State of Delhi 

[(2008)3 SCC (Cri) 330]. In that case, the Hon‟ble SC held as follows: “in criminal 

trial one of the cardinal principles for the court is to look for plausible explanation 

for the delay in lodging the report. Delay sometimes affords opportunity to the 

complainant to make deliberation upon the complaint and to make embellishment 

or even make fabrications. Delay defeats the chance of the unsoiled and 

untarnished version of the case to be presented before the court at the earliest 

instance. That is why if there is delay in either coming before the police or before 

the Court, the Courts always view the allegations with suspicion and look for 

satisfactory explanation. If no such satisfaction is formed, the delay is treated as 

fatal to the prosecution case.” 

36.      The prosecution stand is that the delay was caused due to village meetings 

and subsequent agreement of the accused Narendra Das to marry the victim 

within fixed time. In this respect the victim (PW-2) admitted that she lodged the 

FIR after about 4 months of the incident. She admitted that the incident took 

place on 15.05.2018 and she lodged the FIR on 22.09.2018. PW-2 also admitted 

that she was waiting for the accused Narendra Das to marry her. IO (PW-9) also 

admitted that the FIR was lodged after about four months of the incident but the 

reason for delay in lodging the FIR is not explained in the FIR. IO further admitted 

that the delay was caused due to local 'bichar' between the parties to settle the 

matter. Although the reason for delay in lodging the FIR (Ext-1) is not directly 
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mentioned in Ext-1 but the follow up meetings in the village along with 

subsequent conduct of the accused Narendra Das are mentioned in Ext-1. Such 

circumstances would otherwise show the reason which caused delay in lodging the 

FIR. As such the delay can not be said to be wholly unexplained so as to raise 

question mark on the veracity of the allegation as made in the FIR.   

37.     From the above adumbrations as a whole, it can be said that the act of the 

accused Sri Narendra Dasby not marrying the victim despite making promise 

through „PratichrutiPatra (Ext-4) along with marriage agreement through Notary 

(Ext-5) also amounts to an offence of cheating punishable under Section-417 IPC. 

Albeit the accused Narendra Das was not charged directly for the above offence 

but this Court has no bar in holding the accused guilty of such offence in view of 

the provisions of Section-221(2) CrPC. Hence it can be said that the prosecution 

has been able to prove beyond reasonable doubt that the accused Sri Narendra 

Das @ Hari Das cheated the victim by not marrying her despite making promise to 

marry her. 

POINT NO-IV& V: 

38.   Further allegation of the prosecution is that the accused persons namely, Sri 

Satyendra Das and Sri Sasadhar Das cheated the victim Miss „S‟ by way of criminal 

conspiracy by not submitting the marriage registration form of Miss „S‟ and Sri 

Narendra Das in time with the concerned Office and by concealing Sri Narendra 

Das somewhere to prevent his marriage with Miss „S‟. 

39.    In order to decide the points in hand, let me go through the relevant 

evidence on record.  The most vital witnessi.e the victim PW-2 stated in her 

deposition that the accused Narendra Das entered into marriage with her through 

Notary agreement and they were told to appear after one month for registration of 

their marriage but then the accused Narendra Das fled away from his house at the 

instigation of the other accused persons. PW-2 stated that Sri Satyendra Das, the 

father of accused Narendra Das, and other accused Sri Sashadar Das were not 

ready to give her marriage with Sri Narendra Das rather they were offering money 

to her father to settle the matter. PW-5, who is the father of the victim, deposed 
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that the accused Narendra and the victim entered into Court marriage but then 

Narendra refused to marry the victim and he fled away from his house with the 

help of other accused persons. PW-5 further stated that Satyendra Das, the father 

of accused Narendra Das, and the other accused Sasadhar threatened him that 

they would not accept his daughter and they were ready to settle the matter by 

giving money to him.  

40.      So, it can be seen from the aforesaid evidences of the victim (PW-2) and 

her father (PW-5) that there is no iota of materials in their evidences that the 

aforesaid accused persons were entrusted to submit the marriage registration 

form of Sri Narendra Das and Miss „S‟ with the Office of Marriage Registrar and 

that theyunder a criminal conspiracy did not submit the same. When the accused 

Narendra Das himself was out of bound, there was no question of submitting the 

marriage registration form and for such act of a major person, the other accused 

persons can not be held liable.So, from the aforesaid discussions, it can be said 

that the prosecution has failed to prove beyond reasonable doubt that the accused 

persons namely, Sri Satyendra Das and Sri Sasadhar Das cheated Miss „S‟ under a 

criminal conspiracy by not submitting the marriage registration form of Miss „S‟ 

and Sri Narendra Das in time with the concerned Office and by concealing Sri 

Narendra Das somewhere to prevent his marriage with Miss „S‟. Hence both the 

points in hand are decided against the prosecution.  

41.     From the above appreciation of evidences and the decisions reached in the 

foregoing points, it can be said that the prosecution has succeeded in proving 

beyond reasonable doubt that the accused Sri Narendra Das @ Hari Das 

committed cheating on the victim by not marrying her despite holding out promise 

to that effect but the prosecution has failed to prove other charge (u/s-376 IPC) 

against him. The prosecution has also failed to prove the charges u/s-120B/417 

IPC against the accused personsnamely, Sri Satyendra Das and Sri Sasadhar Das. 

As such the accused Sri Narendra Das @ Hari Dasis convicted u/s-417 IPC but he 

is acquitted of the charge u/s-376 IPC.Other accused persons namely, Sri 

Satyendra Das and Sri Sasadhar Das are also acquitted of the charges u/s-

120B/417 IPC as were levelled against them. 
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BENEFIT OF PROBATION UNDER THE PROBATION OF OFFENDERS ACT, 1958: 

42.       As far as the benefit of probation to convict Sri Narendra Das @ Hari Das 

under the relevant provisions of the Probation of Offenders Act, 1958 is 

concerned, this Court is of the considered opinion that if such a person is allowed 

to go scot-free without giving any punishment by extending the benefit of the 

Probation of Offenders Act, the same would give a wrong message to the like-

minded criminals in the society and would give them encouragement to commit 

such crime in future. As such the benefit of probation under the Probation of 

Offenders Act, 1958, is not granted to the convict Sri Narendra Das @ Hari Das. 

HEARING ON SENTENCE: 

43.      Convict Sri Narendra Das @ Hari Dasis heard on the question of sentence. 

He pleaded for leniency in sentence on the ground that his aged parents are 

dependent on his earnings from his painting work. I have also duly taken into 

account the gravity of offence committed by the accused/convict. Crime against 

woman has increased manifold in our society. The social impact of such crime 

against woman can not be lost sight of and hence such criminalcan not be shown 

undue leniency. Considering all these aspects vis a vis the nature of offence 

committed by the convict, this Court is of the considered opinion that imposing a 

sentence of rigorous imprisonment (R.I) for 1 (one) year and a fine of Rs-10,000/- 

i/d to simple imprisonment for 2 (two) months, for offence u/s-417 IPC on the 

convict would meet the ends of justice. 

SENTENCE & ORDER: 

44.  The convict Sri Narendra Das@ Hari Das is, thus, sentenced to rigorous 

imprisonment (R.I) for 1 (one) yearand a fine of Rs-10,000/- i/d to simple 

imprisonment to 2 (two) monthfor offence u/s-417 IPC. The period already 

undergone by the convict in judicial custody in connection with this case be set off 

with the substantive sentence imposed in view of Section-428 CrPC. The fine 

amount, if deposited, be given to the victim as compensation u/s-357 CrPC. 

45.      The bail-bonds for the acquitted accused persons would remain in force for 

the next six (6) months in view of Sec. 437-A CrPC. 
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46.      A copy of the judgment be given free of cost to convict Sri Narendra Das 

@ Hari Das. 

47.     Let a copy of the judgment be also sent to the learned District Magistrate, 

Udalguri as per Section-365 Cr.P.C 

48.      The convict be sent to District Jail, Udalguri to serve out the sentence. 

49.      Given under my hand and seal of this Court on this 30th day of September, 

2019. 

 

                                                           (NUR MUHAMMAD ABDULLAH AHMED) 

Asstt. Sessions Judge, Udalguri, Assam 

 

 

 

 

APPENDIX 

1.   PROSECUTION WITNESSES-- 

 I) PW-1    : Sri Bhupen Das; 

  II) PW-2    : Miss „S‟ (informant/victim); 

 III) PW-3    : Smti Josna Das; 

  IV) PW-4     : Sri JibonDebnath; 

V) PW-5                      : Sri Dhiren Das; 

  VI) PW-6                          : Sri Ganesh Chandra Das; 

VII) PW-7 :Sri Sajal Das; 

VIII) PW-8  :DrKangkan Kr. Thakuria& 

 IX) PW-9  : Sri MahendraNath.  

2.   PROSECUTION EXHIBITS-            

           I) Ext-1    : FIR; 
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          II) Ext-2      : Statement of victim u/s-164 Cr.PC;  

         III) Ext-3      : Medical Examination Report of Victim;  

          IV) Ext-4      : Sketch Map of PO; 

V) Ext-5      :Charge-sheet; 

3. DOCUMENTS EXHIBITED DURING EVIDENCE BY THE INFORMANT/VICTIM: 

I) Ext-3 : Written Proceedings of the Village Meeting; 
II) Ext-4 : „PratichrutiPatra‟ executed by Sri Narendra Das @ Hari Das on  

19/05/2018; 
III) Ext-5 : Marriage Agreement dated 21/05/2018 before the Notary  

Public, Udalguri; 
IV) Ext-6 : Notarial Certificate issued by Notary, Udalguri bearing No-5045  

dated 21/05/2018; 
V) Ext-7 : Receipt of Marriage Application issued by the Marriage Officer,  

Udalguri; 
VI) Ext-8 : Notice of intended Marriage between the victim and the  

accusedNarendra Das issued by the District Marriage Officer,  
Udalguri dated 18.06.2018. 

4.    DEFENCE WITNESSES               : Nil. 

5.    COURT WITNESSES/EXHIBITS     : Nil.        

 

 

(NUR MUHAMMAD ABDULLAH AHMED) 

Asstt. Sessions Judge, Udalguri, Assam 

 


